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It was hard to be compelled to say, that a creditor should be barred by lapse of 
time of all remedy to enforce his claim, when during that time the law gave 
him no remedy to enforce it. Hence, by section 2929 of the Code, it is pro- 
vided, that a suit to avoid a voluntary conveyance shall be commenced, not within 
five years from the date of the conveyance, as before, but within 'five years from 
the time " the right to avoid the same has accrued." The right to " avoid " the con- 
veyance would not accrue until the right of action — the right to recover on the 
claim — accrued. This would seem to have remedied the hardship of the former 
law. Such was the intention. But by the act of March 2, 1894 (Acts 1893-94, 
ch. 566, pp. 614, 615), amending and re-enacting section 2460 of the Code, "a 
creditor, before obtaining a judgment or decree for his claim, may, whether such 
claim- be due and payable or not, institute suit to avoid the gift, conveyance," etc. 
The words italicized make the change. So that, under the law as it now stands, 
inasmuch as a creditor may institute and prosecute a suit to avoid a conveyance 
at any time before his claim has " become due and payable," the five years pre- 
scribed by section 2929 must be computed from the time his right accrued to avoid 
the conveyance under section 2460 as amended by the Act of 1894, though his 
claim be not "due and payable." 



Strouther v. Commonwealth.* 

Virginia Court of Appeals : At Staunton. 

(September 26, 1895.) 

1. Criminal Law — Property stolen outside of this State and brought into the State 
by thief. One who steals property at a place beyond the jurisdiction of 
this State and brings the same into the State cannot be lawfully convicted 
of the larceny in this State. 

Writ of error to a judgment of the Corporation Court of the City 
of Winchester, rendered July 23, 1895, sentencing the plaintiff in 
error to confinement in the penitentiary for a term of five years. 

Reversed. 

This was an indictment for larceny. The indictment contained two 
counts. The first count charged the plaintiff in error, Carter Strouther, 
with the larceny of a horse in the city of Winchester, Va. ; the second 

count charged that the plaintiff in error "on the day of June, 

1895, at the County of Berkley, in the State of West Virginia, did then 
and there feloniously steal, take and carry away from the said County 
of Berkley, State of West Virginia, and did then and there feloniously 
bring into the City of Winchester, State of Virginia, and within the 

* Reported by M. F. Barks, State Reporter. 
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jurisdiction of the Corporation Court of said City of Winchester, State 
of Virginia, one iron-gray horse of the value of one hundred dollars, 
of the goods and chattels of one John B. Tate, against the peace and 
dignity of the State of Virginia." 

The prisoner pleaded in abatement the want of jurisdiction of the 
Corporation Court of Winchester. To this plea ' ' the Commonwealth, 
through its attorney, replied generally ; and the Court, after hearing 
the plea, overruled the same. Thereupon the prisoner, by his coun- 
sel demurred generally to the indictment and to each count thereof, 
which demurrer the court overruled." "Whereupon, the prisoner 
being arraigned, pleaded 'not guilty,' and afterwards withdrew the 
plea of ' not guilty ' as to the second count of the indictment, and 
pleaded ' guilty ' as to said second count. ' ' 

Upon the trial, the jury found the prisoner guilty "as charged in 
the indictment" and fixed the term of his imprisonment in the peni- 
tentiary at five years, and judgment was entered in accordance with 
the verdict. 

J. M. Steek, for the plaintiff in error. 

Attorney- General, 11. Taylor Scott, for the Commonwealth. 

Harrison, J., delivered the opinion of the court. 

The question raised in this case is, whether or not one who steals 
property at a place beyond the jurisdiction of this State, and brings the 
same into this State, can be lawfully convicted of the larceny in our 
courts. 

The Attorney-General relies on sec. .'5890 of the Code, as furnishing 
legislative authority for taking jurisdiction in such cases. This section 
was only intended to define the jurisdiction of our courts to try the 
onenses arising under certain special statutes, and has no application! 
here. 

The case of Com. v. Gainex, 2 Va. Cases, p. 172, is also relied on 
as a precedent to support this conviction. That ease turned on the 
construction of a statute which disappeared from our laws in 1819, and, 
it may be fairly presumed, was repealed because the legislature pre- 
ferred that the rule in Virginia should continue as at common law. 

There being no statute in this State, and no decision of this court to 
which we can look for an answer to the question here raised, we must 
turn to the common law for the rule that is to govern us. It has been 
a settled principle of the common law from an early day in England 
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that, where property is stolen in one county and the thief has been 
found with the stolen property in his possession in another county, he 
may be tried in either. This practice prevailed, notwithstanding the 
general rule that every prosecution for a criminal cause must be in the 
county where the crime was committed. The exception to the general 
rule grew out of a fiction of the law, that, where property has been 
feloniously taken, every act of removal or change of possession by the 
thief constituted a new taking and asportation; and, as the right of 
possession, as well as the right of property, continues in the owner, 
every such act is a new violation of the owner's right of property and 
possession. There is no principle in respect to larceny better settled 
than this, and it has received repeated sanction in this State. Cmsin'x 
Case, 2 Leigh, 769. 

This rule of the common law, however, was never extended farther 
than to counties. 

Where goods were stolen in one country and brought by the thief 
into another country, the latter country, by the English common law, 
has no jurisdiction. Wharton's Criminal Law (9th edition), sec. 291; 
Stanley v. State, 24 Ohio St. 166; Com. v. Uprichard, 3 Gray (Mass.), 
434. 

This question has arisen in a number of the States. Some hold to 
the view that the States, being all under one general government, 
stand in the relation of counties, and that, therefore, the common law, 
by analogy, applies. We think, however, that the weight of authority 
sustains the view that the States are separate and independent; that, 
in the administration of criminal law, they are sovereign, and, in 
their respective jurisdictions and the laws which regulate their internal 
police, they are as foreign to each other as each State is to foreign gov- 
ernments; and, therefore, except in those States where statutory pro- 
vision is made for the punishment of crimes committed in another 
jurisdiction, the common law rule prevails, which, we have seen, fur- 
nishes no warrant for the conviction in this State of one who steals 
property in another State and brings it within our borders. State v. 
Brown, 1 Hayw. (KG) 100; Lee v. State, 64 Ga. 203, and other 
cases. 

A perpetual extradition treaty exists between the States, it being 
provided in the Constitution of the United States, Art. 4, sec. 2, that 
" A person charged in any State with treason, felony or other crime, 
who shall flee from justice, and shall be found in another, shall, on 
demand of the executive authority of the State from which he fled, be 
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delivered up to be removed to the State having jurisdiction of the 
crime." 

Under this provision of the Constitution, there is no need for the 
guilty to escape. We sustain no relation to the accused when arrested 
here, charged with stealing in a place beyond the jurisdiction of this 
State, than that of detaining him temporarily, as a fugitive from justice, 
until the requisition provided for can be secured to return him to the 
jurisdiction where his crime was committed. 

A number of States have enacted laws for the punishment of crime 
in cases like this. Virginia has not, and the arguments for and against 
the policy of such laws may with propriety be addressed to the legis- 
lature. Courts must administer the law as it is. 

For these reasons, we are of opinion that the Corporation Court of the 
City of Winchester was without jurisdiction to try the plaintiff in error 
for the crime charged in the indictment; and its judgment is therefore 
reversed, annulled, and set aside. Reversed. 

NOTE BY ASSOCIATE EDITOB.— Where goods have been stolen in a for- 
eign country and brought into one of our States, it seems to be very generally con- 
ceded, in the absence of statute, that our courts have no jurisdiction to try the 
offender ; though there are several cases to the contrary. But where stolen in one 
of the United States and brought into another, the courts, as shown in the forego- 
ing opinion, are by no means agreed upon the question of jurisdiction. So far as 
authority goes, the cases seem to preponderate in favor of upholding the jurisdic- 
tion. On principle, we are inclined to concur with the court in the principal case. 
In Hawes on Jurisd. 56, 110, and in Clark's Crim. Cases, 451, will be found a col- 
lection of authorities on both sides. In many of the States the jurisdiction is 
established by statute. And such a statute is not unconstitutional. See People v. 
Williams, 24 Mich. 156 (9 Am. Bep. 119) ; Hemmaker v. State, 12 Mo. 453 (51 Am. 
Dec. 172). 

Various aspects of the question as to the locality of crime, where two States 
are concerned, are discussed at length in Clark's Criminal Cases, 448-452. See 
also Simpson v. Stale, 92 Ga. 41, and note thereto in 44 Am. St. Bep. 79-84. In 
the latter case, the accused standing in South Carolina shot at another person 
across the state line in Georgia. He was afterwards caught in Georgia and in- 
dicted there for the offense. It was held that he was constructively in the State of 
Georgia, inasmuch as the balls from the weapon struck an object in Georgia, though 
not the object intended, and that the criminal act took effect. in Georgia. The 
converse of this proposition, viz., that the accused was constructively not in the 
state from whence he fired the shot, when indicted for its effect in killing another 
person, was held in State v. Hall, 114 N. C. 909 (41 Am. St. Bep. 822). In this 
case, the accused persons, standing in North Carolina, fired across the state line 
and killed a person in Tennessee. Upon their indictment in North Carolina for 
the offense, it was held that at the time of the offense the accused were, in con- 
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temptation of law, in Tennessee, and the crime was deemed to have been com- 
mitted in Tennessee, and not in North Carolina. Subsequently, in extradition 
proceedings instituted for the purpose of taking them to Tennessee for trial there, 
it was held that they were not fugitives from justice, under the Constitution of the 
United States or under the statute of North Carolina. State v. Hall; 115 N. C. 
811 (44 Am. St Rep. 501). The dissenting opinion in the latter aspect of the 
case places the majority of the court upon the horns of a dilemma from which it 
is rather difficult to escape. Says Clark, J : "On appeal the conviction was re- 
versed, this court holding that there was a defect of jurisdiction because the 
offense was committed in Tennessee, and that, in legal contemplation, the parties 
committing the crime were in Tennessee. If they were in Tennessee when they 
committed the crime, they are now in North Carolina, and, in legal contemplation, 
are necessarily fugitives from justice. If they were not in Tennessee, but in North 
Carolina, when they committed the crime, then it was error to hold that the de- 
fendants could not be convicted in North Carolina. They should be ried in the 
jurisdiction in which they were when the offense was perpetrated. That has been 
held to be in Tennessee. If that is sound law, and the defendants, were then, in 
law, in Tennessee, and now, in fact, are in North Carolina, they are, in legal con- 
templation and within the language and purport of the extradition law' 'fugitives 

from justice.' If a mob, occupying the Jersey side of the Hudson, should 

shell the city of New York, or from the opposite shore of the Delaware should 
cannonade the city of Philadelphia, its members would be liable to no punishment 
in New Jersey, under the decisions of the courts, because, ' in contemplation of 
law,' the mobs are in New York and Pennsylvania. But if it is true, as is con- 
tended by the defendants, that the members of the mob cannot be extradited be- 
cause the mob never was in those cities, it would be a singular state of things. 
This ruling would also place Savannah, Memphis, St. Louis, Cincinnati, Louisville 
and hundreds of other cities and towns at the mercy of any mob which might 
assemble, with weapons of long range, across the state line." W. M. L. 



Stover v. Commonwealth.* 

Virginia Court of Appeals : At Staunton. 

(September 19, 1895.) 

1. Criminal Law — Petti larceny — successive convictions — sections S90S and 8907 of 
Code. The punishment prescribed for the third, or any subsequent, convic- 
tion of petit larceny, is regulated by section 3907 of the Code. Section 3906 
does not apply to successive convictions, of petit larceny, but must be read in 
connection with Section 3905, which applies to offences which are felonious 
in themselves, punishable by confinement in the penitentiary, and not made 
so because of prior convictions of a less offence. 

•Reported by M. P, Barks, State Reporter. 



